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Executive  Summary 


Over  the  past  year,  it  has  become  appaient  that  the  proxy  contest  continues  to  be  an  important 
tool  for  obtaining  corporate  influence  or  control.  There  are  a  wide  variety  of  reasons  for  its 
resurgence,  most  of  which  relate  more  to  specific  facts  and  circumstances  surrounding  the  companies 
which  find  themselves  involved  in  contests  than  to  general  economic  trends,  legal  developments  or 
other  broadly  indentifiable  factors. 

There  are,  nevertheless,  a  significant  number  of  common  tactical  and  legal  considerations  which 
must  be  dealt  with  by  management  of  the  company  and  by  the  dissident  shareholders  in  the  waging 
of  any  proxy  contest.  The  following  paper  describes  the  most  critical  tactical  and  legal 
considerations  in  this  regard  in  the  context  of  ten  key  guidelines  for  successful  proxy  contest 
management.  These  guidelines  should  prove  useful  to  both  management  of  companies  and  dissident 
shareholders  alike. 
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Introduction 

Over  the  past  year,  it  has  become  apparent  that  the  proxy  contest  continues  to  be  an  important 
tool  in  Canada  in  battles  for  corporate  influence  and  control.  In  many  cases,  proxy  contests  are 
contests  for  the  control  of  the  issuer;  in  others,  they  are  contests  to  achieve  influence,  or  more 
particularly,  to  obtain  significant  representation  on  the  board  of  directors  of  a  company.  Proxy 
contests  may,  of  course,  have  other  purposes  depending  upon  the  circumstances;  they  may  be  waged, 
for  example,  to  cause  a  company  to  take  a  specific  action,  or,  alternatively,  to  prevent  a  company 
from  engaging  in  certain  specific  acts  or  transactions. 

There  are  a  wide  variety  of  reasons  for  the  recurring  use  of  proxy  contests,  most  of  which  relate 
more  to  specific  facts  and  circumstances  surrounding  the  companies  which  become  the  subjects  of 
contests  than  to  general  economic  trends,  legal  developments  or  other  broadly  identifiable  factors. 
Proxy  contests  do,  however,  have  certain  undeniable  advantages  over  other  means  for  gaining 
corporate  control  or  influence.  Proxy  contests  can  be  relatively  inexpensive  compared  to  take-over 
bids.  They  may  also  be  a  preferred  choice  for  institutional  investors  or  other  major  investors  in  a 
company  who  generally  do  not  want,  or  may  be  unable,  to  sell  their  holdings  if  they  become 
dissatisfied  with  management  or  a  company’s  practices  or  performance.  Because  the  sale  of  large 
blocks  of  shares  may  not  be  possible  in  those  circumstances,  or  because  the  divestment  may  depress 
the  price  of  the  subject  shares  to  the  detriment  of  the  vendor,  such  shareholders  may  choose,  instead, 
to  exert  their  rights  as  shareholders  to  put  pressure  on  management  and  influence  corporate  policy. 

Notwithstanding  that  each  proxy  contest  will  be  shaped  by  its  own  facts,  there  are  a  significant 
number  of  common  tactical  and  legal  considerations  which  must  be  dealt  with  by  management  and 
by  dissident,  or  insurgent,  shareholders,  in  the  waging  of  any  proxy  contest.  The  following  materials 
describe  the  key  tactical  and  legal  considerations  in  this  regard  in  the  context  of  a  set  of  ten  general 
guidelines  for  successful  proxy  contest  management.  These  guidelines  should  prove  useful  to  both 
management  of  companies  and  to  dissident  shareholders  alike. 

The  Guidelines 

Organize  a  Well-Equipped  Team 

An  experienced  and  organized  team  to  prepare,  plan  and  run  a  company’s,  or  a  dissident 
shareholder’s,  strategy  in  a  proxy  contest  is  often  a  significant  factor  in  success.  In  management’s 
case,  the  team  should  be  assembled  as  soon  as  the  threat  of  a  contest  becomes  significant,  not  after 
the  contest  has  already  begun.  In  the  dissident  shareholder’s  case,  the  team  should  be  assembled 
before  any  definitive  signals  are  sent  to  management  that  a  contest  may  be  looming. 

The  Key  Players 

A  proxy  contest  team  should  consist  of  key  corporate  personnel  from  the  company,  or  in  case  of 
a  dissident  shareholder,  key  personnel  from,  or  representing,  the  dissident,  and,  in  either  case, 
outside  counsel,  representatives  of  the  depository,  investment  bankers,  proxy  solicitors,  and  public 
relations  consultants. 

With  respect  to  management,  it  is  important  for  those  of  the  company’s  senior  management  who 
are  typically  involved  in  strategic  decisions  to  be  members  of  the  proxy  context  team.  In  particular, 
those  individuals  wilToften  be  required  to  play  an  important  role  in  the  personalized  solicitation 
effort  aimed  at  institutional  investors  and  other  holders  of  large  blocks  of  shares.  Personnel  from  the 
investor  relations  department  should  be  included  since  their  input  will  be  important  in  the  early 
stages  involving  the  development  of  a  shareholder  profile,  as  well  as  in  the  critical  final  stages  of 
monitoring  incoming  proxies.  The  company’s  in-house  counsel  should  also  be  involved  because  of 
the  significant  number  of  legal  issues  which  generally  arise  during  the  course  of  the  solicitation 
period.  In-house  counsel  will  resolve  such  issues  with  the  assistance  of  outside  counsel  and  provide  a 
valuable  liaison  with  company  management. 
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In  some  insiances.  management  should  consider  the  creation  of  an  independent  committee  of  the 
Board  of  Directors  to  direct  the  proxy  contest  team.  This  would  be  advisable  in  any  instance  in 
which  the  Board  is  openly  divided  (i.e.  if,  for  example,  some  of  the  directors  have  agreed  to  be  pan 
of  a  dissident’s  slate  of  directors),  ot  where  management  suspects  that  some  other  members  of 
management  may  be  sympathetic  to  the  dissident  or  where  the  situation  may  involve  a  conflict  of 
interest  on  the  pan  of  a  key  management  member.  In  any  such  case,  the  independent  committee  will 
be  able  to  conduct  the  proxy  contest  with  more  autonomy  and,  perhaps  more  significantly,  more 
confidentiality,  than  the  full  Board  of  Directors. 

Experienced  outside  counsel  should  be  a  pan  of  the  team  for  management  or  dissidents.  The 
growth  of  shareholder  activism  has  resulted  in  the  development  of  a  large  body  of  law  and,  more 
imponantly,  practice,  panicular  to  contested  meetings.  Accordingly,  it  has  become  common  for 
outside  counsel  to  play  a  central  role  in  both  directing  and  co-ordinating  the  conduct  of  the 
company’s  or  the  dissident’s  strategy. 

The  depository  must  be  selected  with  care  since  it  will  be  an  important  part  of  any  proxy  contest 
team.  In  the  case  of  management,  unless  there  has  been  prior  dissatisfaction  with  the  services  of  the 
company’s  transfer  agent,  or  it  is  suspected  that  a  conflict  of  interest  may  exist,  the  transfer  agent 
should  be  selected  for  this  purpose  since  it  will  already  have  the  detailed  shareholder  information 
necessary  for  the  proxy  solicitation  process,  including  information  delivered  by  shareholders  under 
National  Policy  No.  41  of  Canadian  Securities  Administrators  (“NP  41”).  If  the  transfer  agent  is 
made  an  integral  part  of  the  team  at  an  early  stage,  it  should  also  be  able  to  provide  invaluable 
information  or  advice  to  management,  including  with  respect  to  such  matters  as  the  proportion  of 
shareholders  who  are  deemed  to  be  “lost",  typical  problems  encountered  in  prior  proxy  solicitations 
by  the  company  in  the  ordinary  course  (which  might  be  curable  in  the  proxy  contest  solicitation),  the 
estimated  time  for  preparing  a  final  tabulation  at  the  meeting  (which  will  allow  for  better  control  of 
the  agenda  and  flow  of  the  meeting)  and  any  anticipated  problems  in  obtaining  a  quorum  or  the 
requisite  number  of  votes  necessary  for  success  at  the  meeting.  In  the  latter  regard,  since  the  transfer 
agent  receives  the  executed  proxies  from  shareholders,  the  transfer  agent  can  alert  the  management 
team,  in  the  often  critical  few  days  before  the  proxy  delivery  cut-off  date,  with  respect  to  the  receipt 
of  management  proxies  which  have  not  been  properly  completed  or  which  may  otherwise  be  invalid. 
In  such  cases,  the  management  team  may  have  time  to  contact  the  relevant  shareholders  to  obtain 
properly  executed  proxies.  As  discussed  below,  companies  which  have  a  high  proportion  of  their 
voting  securities  held  in  non-registered  form  are  particularly  susceptible  to  receiving  proxies  which 
have  been  improperly  completed  by,  or  on  behalf  of,  the  beneficial  holders;  in  such  cases,  a  timely 
alert  from  the  transfer  agent  may  contribute  significantly  to  success  for  management. 

The  same  principles  apply,  of  course,  to  the  depository  selected  by  the  dissident  shareholder  or 
shareholders.  In  this  case,  the  key  is  to  select  a  depository  which  has  had  experience  in  contested 
meetings. 

Investment  bankers  can  provide  valuable  assistance  to  both  management  and  dissidents  in 
analyzing  shareholder  information  and  determining  the  identities  of  key  beneficial  holders,  as  well  as 
in  advising  on  proxy  contest  strategy.  For  this  purpose,  both  management  and  dissidents  should  seek 
to  retain  one  or  more  investment  bankers  who  have  been  involved  in  prior  share  offerings  by  the 
company,  or  which  have  otherwise  followed  it  closely. 

In  some  cases,  the  services  of  an  investment  bank  to  solicit  proxies  can  be  combined  with  those 
of  a  professional  proxy  solicitation  company.  Although  the  use  of  such  solicitors  is  much  more 
common  in  the  U.S.,  these  services  are  available  in  Canada.  Such  companies  do  have  a  broad 
experience  in  company  meetings,  including  contested  meetings,  which  may  be  helpful  to  the  team. 

Given  the  importance  of  effective  communications  to  shareholders  in  any  contested  situation,  as 
well  as  the  potential  impact  which  media  portrayals  may  have  on  the  outcome  of  contests  and  the 
market  for  a  company’s  shares,  it  is  advisable  for  each  team  to  employ  professional  public  relations 
personnel  with  prior  experience  in  contested  meetings.  These  individuals  can  provide  useful  input 
into  the  preparation  of  solicitation  materials,  and,  perhaps  more  importantly,  efficient  access  to  the 
news  media  and  the  press  for  purposes  of  publicity.  They  may  prove  very  helpful  in  presenting  a 
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contestant's  “story”  to  the  shareholders,  both  registered  and  non-registered,  as  well  as  to  other 
constituencies  and  the  general  public. 

Special  Considerations  For  Dissidents 

One  key  consideration  for  a  dissident  shareholder  is  that  the  involvement  of  additional  parties, 
including  other  dissident  shareholders  or  team  members,  may  put  management  of  a  company  on 
notice  that  a  proxy  contest  may  be  imminent.  In  addition,  the  formation  of  a  proxy  contest  team 
involves  a  certain  amount  of  committed  expense,  which  a  dissident  shareholder  may  seek  to  share 
with  other  supporting  dissident  shareholders.  Because  of  these  concerns,  a  dissident  shareholder  will 
often  wish  to  first  “test  the  waters”  by  communicating  with  other  shareholders  who  might  choose  to 
support  its  platform.  In  this  context,  it  is  critical  to  ensure  that  the  dissident’s  preliminary  activities 
to  gauge  or  to  increase  the  level  of  support  do  not  trigger  applicable  proxy  solicitation  requirements 
by  constituting  a  solicitation  or  by  being  perceived  to  pave  the  way  for  a  solicitation. 

Under  both  the  Canada  Business  Corporations  Act  (“CBCA”)  and  the  Business  Corporations 
Act  (Ontario)  (“OBCA”),  for  example,  the  term  “solicitation”,  for  the  purpose  of  the  proxy 
solicitation  rules,  includes  the  “sending  of  a  communication  to  a  shareholder  under  circumstances 
reasonably  calculated  to  result  in  the  procurement,  withholding  or  revocation  of  a  proxy”.  While 
most  provincial  securities  laws  provide  an  exemption  from  the  proxy  solicitation  rules  for  persons 
other  than  management  who  solicit  proxies  form  no  more  than  15  securityholders,  and  comparable 
U.S.  rules  provide  a  similar  exemption  where  no  more  than  10  shareholders  are  solicited,  this 
statutory  exemption  is  not  found  in  the  CBCA  or  the  OBCA.  Interestingly,  it  is  likely  that  this 
exemption  was  not  included  in  these  statutes  as  a  result  of  the  Dickerson  Report,1  which 
recommended  the  omission  of  the  exemption  based  on  the  premise  that  formation  of  a  dissident 
committee  or  group  did  not  constitute  a  “solicitation”,  without  describing  the  legal  underpinnings  for 
the  recommendation.  Fortunately,  consideration  is  being  given  to  its  inclusion  in  the  upcoming 
amendments  to  the  CBCA  in  order  to  promote  uniformity  with  provincial  securities  legislation.2 

Not  surprisingly,  there  is  some  case  law  in  the  U.S.  and  Canada  which  is  useful  in  evaluating  the 
risk  of  triggering  the  proxy  solicitation  requirements  associated  with  activities  relevant  to  the 
formation  of  a  dissident  group  or  “testing  the  waters”;  while  a  detailed  examination  and  analysis  of 
these  cases  is  beyond  the  scope  of  this  paper,  the  case  law  does  indicate  that  there  is  a  “fine  line”  in 
this  regard,  and,  accordingly,  a  dissident  must  seek  advice  from  experienced  outside  counsel  before 
undertaking  such  exploratory  activities. 

At  the  same  time,  a  dissident  shareholder  should  consult  counsel  with  respect  to  certain  other 
legal  implications  of  forming  a  dissident  group;  in  particular,  there  may  be  a  concern  that  to  do  so 
would  result  in  all  members  being  perceived  to  be  “acting  jointly  or  in  concert”  for  the  purpose  of 
the  take-over  bid  provisions  of  relevant  provincial  securities  laws,  or  constituting  a  “control  group” 
thereunder,  with  the  result  that  trading  activities  in  the  company’s  shares  may  be  significantly 
curtailed  or,  at  worse,  proscribed.  Similar  concerns  may  also  result  with  respect  to  the  formation  of  a 
dissident  group  and  the  possible  triggering  of  the  provisions  of  any  shareholders’  rights  plan  which 
the  company  may  have  implemented. 

Anticipate  That  “People  Management”  Will  Be  Critical  to  Success 

In  any  proxy  contest,  it  is  highly  likely  that,  at  one  or  more  stages,  the  emotions  of  those  most 
involved  with,  or  likely  to  be  affected  by  the  outcome  of,  the  proxy  contest  will  become  highly 
charged.  It  is  critical  for  those  responsible  for  directing  the  strategy  and  managing  the  proxy  contest 
team  to  be  aware  of  this,  and  to  take  appropriate  steps  to  deal  with  it,  in  order  to  avoid  costly 
mistakes  in  strategy  or  execution. 

Once  the  proxy  contest  has  begun,  it  is  helpful,  from  the  perspective  of  “people  management”  as 
well  as  organization  and  planning,  to  hold  regular  meetings  of  the  proxy  contest  team  to  ensure  that 
all  members  are  fully  briefed  on  current  events  and  in  a  position  to  provide  input  on  tactics  and 
strategy.  During  important  periods  of  activity  in  the  proxy  contest,  including  the  last  critical  week 
before  the  proxy  delivery  deadline,  such  meetings  should  be  held  on  a  daily  basis. 
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Shareholder  information  is  vital  to  a  well-organized  and  successful  proxv  solicitation.  At  an  early 
stage  in  the  proxy  contest,  a  profile  of  the  composition  of  the  shareholdings  should  be  established,  as 
well  as  a  breakdown  as  to  the  constituency  which  panicular  shareholders  may  be  expected  to 
suppon.  Since  the  majority  of  shares  of  the  company  may  be  held  in  “street  form”,  serious  efforts 
should  be  made  to  determine  the  identities  of  large  non-registered  holders,  who  are,  typically, 
institutional  investors. 

In  this  regard,  management  has  the  potential  for  greater  knowledge  of  its  shareholders  than  does 
a  dissident.  First,  management  has  immediate  access  to  the  transfer  agent  and  can  readily  obtain  not 
only  the  registered  shareholders’  list  but,  pursuant  to  NP  41,  the  clearing  agencies’  participants  lists. 
The  latter  are  particularly  helpful  since  they  identify  brokers,  and  co-operative  relationships  between 
the  investment  bankers  hired  to  undertake  proxy  solicitation  activities  and  those  brokers  can 
frequently  yield  a  significant  amount  of  information  about  the  identity  of  large  beneficial  holders. 
The  company  itself  may  also  have  access  to  a  certain  amount  of  this  information,  particularly  if 
management  has  taken  reasonable  care  to  maintain  good  investor  relations  and  monitor  share 
accumulations  of  major  institutional  investors. 

In  contrast,  a  dissident  must  undertake  a  number  of  more  formalized  procedures  to  obtain 
shareholder  information.  Applications  must  be  made  to  the  company’s  transfer  agent  to  obtain  a 
copy  of  the  shareholders’  list  and  to  The  Canadian  Depository  for  Securities  Limited  (“CDS”)  and 
other  clearing  agencies  to  obtain  the  participants’  lists;  this  should  only  be  done,  however,  when  the 
dissident  is  comfortable  with  signalling  the  advent  of  a  proxy  contest.  Care  must  be  taken  by  the 
dissident  to  observe  the  relevant  formalities  associated  with  the  requests  for  such  lists;  in  panicular, 
for  example,  the  applicable  provisions  of  the  CBCA,  the  OBCA  and  NP  41  require  dissident 
shareholders  to  reveal  to  management  that  a  proxy  contest  may  be  looming.  Given  that  the  dissident 
may  be  at  a  disadvantage  compared  to  management  with  respect  to  knowledge  of  significant  blocks 
of  non-registered  holdings,  it  is  vital  for  a  dissident  to  have  available  the  services  of  investment 
bankers  or  professional  proxy  solicitors  to  assist  in  this  regard. 

Once  a  profile  has  been  established  which  identifies  the  major  registered  and*  non-registered 
shareholders,  both  management  and  dissident  teams  must  implement  appropriate  mechanisms  to 
contact  and  solicit  these  holders  and  to  monitor  any  significant  trading  by  them  in  the  company’s 
shares.  1 

Make  Maximum  Appropriate  Use  of  the  Corporate  Calendar 

One  of  the  major  advantages  that  management  has  over  a  dissident  shareholder,  except  in  the 
case  of  a  requisitioned  meeting,  is  the  ability  to  control  the  timing  and  setting  of  record  and  meeting 
dates  and  the  dates  for  mailing  shareholders’  solicitation  materials.  Subject,  for  example,  to  statutory 
requirements,  management  can  time  the  notice  of  meeting  to  follow  a  period  of  strong  performance 
by  the  company  or  the  completion  of  an  offering  of  securities  to  ‘friendly’  shareholders. 
Management  can  also  attempt  to  frustrate  potential  dissident  shareholder  initiatives  by  calling  a 
shareholders’  meeting  on  an  accelerated  basis,  using  the  accelerated  timing  and  mailing  procedures 
available  under  NP  41.  In  this  regard,  it  is  important  for  management  to  ensure  that  materials 
necessary  for  the  preparation  of  proxy  materials  are  collected,  and  to  the  extent  possible,  the 
information  circular  and  form  of  proxy  are  substantially  prepared,  in  advance  of  the  formal 
commencement  of  hostilities,  in  order  to  allow  the  mailing  of  the  materials  on  an  expedited  basis. 
Related  timing  strategies  include  management’s  ability  to  set  the  record  date  and  the  date  by  which 
proxies  must  be  deposited,  subject  to  applicable  statutory  provisions  and  the  company’s  constating 
documents. 

In  the  determination  of  record  dates,  for  example,  management  must  take  into  account  statutory 
provisions,  such  as  section  138(2)  of  the  CBCA,  which  introduce  flexibility  to  the  record  date  to  vote 
at  the  meeting  provided  that  a  shareholder  can  prove  his  or  her  ownership  of  the  shares.  Subject  to 
this  limitation,  management  should  consider  the  establishment  of  an  early  record  date  for  the  purpose 
of  determining  eligible  voters  in  order  to  stem  the  accumulation  of  voting  shares  by  dissidents. 
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With  respect  to  the  date  for  deposit  of  proxies,  management  should  consider  requiring  proxies  to 
be  deposited  as  soon  as  possible,  since  this  will  assist  in  decreasing  the  time  available  to  dissidents  to 
solicit  support.  In  this  regard,  for  example,  management  of  both  CBCA  and  OBCA  corporations  can 
take  advantage  of  the  48-hour  provision  with  regard  to  (he  deadline  for  delivers’  of  proxies.  Such  a 
provision  will  permit  management  an  opportunity  to  review  proxies  in  advance  of  the  meeting,  to 
obtain  corrected  proxies  in  appropriate  circumstances,  and  to  solicit  revocations  of  dissidents’ 
proxies.  This  mechanism  can  also  assist  with  the  conduct  of  the  meeting  since  it  will  allow 
scrutineers  more  time  to  tabulate  and  validate  proxies.  In  addition,  it  helps  to  remove  the  element  of 
surprise  that  dissidents  normally  can  create  bv  submitting  their  proxies  as  late  as  possible;  as  a  result, 
it  sives  management  a  better  opportunity  to  plan  and  react  to  the  likely  outcome  of  the  proxy  contest. 

Although  dissidents  lack  most  of  the  advantages  of  management  in  the  preceding  regard, 
dissidents  still  have  a  powerful  weapon  in  the  ability  to  requisition  a  shareholders’  meeting  at  the 
desired  lime.  In  particular,  the  ability  to  requisition  a  shareholders’  meeting  following  poor 
performance  by  the  company  can  be  a  powerful  weapon  for  garnering  the  support  of  other 
shareholders  by  forcing  management  to  defend  its  record  and  define  its  strategy.  Dissidents  can  also 
take  advantage  of  the  ability  to  define  the  liming  for  deposit  of  dissident  proxies  in  advance  of  the 
meeting,  and  should  consider  doing  so  in  order  to  benefit  from  the  number  of  advantages  described 
above. 

Anticipate  Your  Opponent’s  Moves  and  Counter  Them  Effectively 

It  is  critical  for  both  management  and  dissidents  to  try  to  anticipate  the  issues  and  allegations 
which  may  be  raised  by  the  other  in  a  proxy  contest.  Management,  for  example,  should  review  the 
company’s  operations  to  identify  possible  strengths  and  highlights,  regardless  of  the  anticipated 
allegations  of  the  dissidents.  Materials  should  be  gathered  and  actions  taken  which  would  help  to 
challenge  the  claims  of  the  other  side  and  build  a  platform,  which  can  then  be  communicated  in  an 
accurate  and  plain  manner  through,  among  other  things,  the  shareholder  solicitation  materials. 

In  addition,  each  side  should  try  to  anticipate  the  solicitation  strategies  which  the  other  will  use 
and  plan  appropriate  and  timely  moves  to  lessen  the  effectiveness  of  these  strategies.  For  example,  if 
management  anticipates  that  the  dissident  is  preparing  a  hard-hitting  proxy  circular,  management 
could  schedule  a  press  conference  on  or  before  the  anticipated  mailing  date  of  the  dissident’s  circular 
to  disseminate  some  good  news,  or  introduce  some  change  that  may  be  looked  upon  favourably  by 
shareholders,  in  order  to  lessen  the  impact  of  the  dissident’s  circular.  As  noted  beforehand, 
appropriate  use  of  the  press  and  the  news  media  may  be  vital  to  success;  accordingly,  it  will  be 
particularly  important  for  each  side  to  attempt  to  gauge  the  manner  and  extent  to  which  the  other  will 
use  the  media. 

As  subsequent  portions  of  this  paper  will  further  indicate,  it  is  also  important  for  management  to 
try  to  anticipate  a  dissident’s  strategy  at  the  meeting,  including,  in  particular,  the  likelihood  for 
disruption,  the  making  of  contested  motions  or  the  raising  of  specific  legal  or  other  objections  which 
may  require  a  ruling  from  the  chairman  of  the  meeting.  If,  for  example,  management  anticipates  that 
the  dissident  may  mount  an  objection  at  the  meeting  based  on  a  legal  issue,  management  should 
consider  requesting  appropriate  outside  counsel  to  prepare  a  formal  legal  opinion  supporting 
management’s  position  on  the  legal  issue.  This  opinion  could  then  be  delivered  to  the  chairman  of 
the  meeting  at  the  appropriate  time  during  the  meeting  and  formally  introduced  into  the  record.  In 
this  manner,  management  might  frustrate  a  dissident’s  strategy  to  launch  a  court  challenge  on  the 
Issue  following  the  meeting. 

Each  side,  of  course,  must  attempt  to  anticipate  the  extent  to  which  the  other  may  seek  litigation 
as  a  strategic  ploy.  Needless  to  say,  each  must  also  exercise  caution  to  avoid  creating  any  situation 
which  may  lead  to  litigation;  in  this  regard,  for  example,  care  must  be  taken  to  ensure  that  proxy 
circulars  and  forms  of  proxy  comply  with  the  applicable  requirements  under  relevant  corporate  and 
securities  laws  and  stock  exchange  rules.  It  is  also  advisable  to  have  the  contents  of  any  potentially 
controversial  press  release,  shareholders’  materials  or  prepared  press  statement  reviewed  by  outside 
counsel  with  a  view  to  possible  libel  and  slander  concerns. 
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Conduct  a  Thorough  Proxy  Solicitation 

An  important  key  to  obtaining  sufficient  votes  is  to  conduct  a  thorough  proxy  solicitation.  A 
critical  first  step  in  this  regard  is  for  each  team  to  ensure  that  its  initial  means  of  shareholder 
communication,  the  proxy  or  information  circular,  is  provided  to  shareholders  in  sufficient  time  to 
allow  shareholders  to  review  it,  assess  it,  and  to  return  proxies  by  mail  prior  to  the  final  delivery  date 
for  proxies.  These  materials  should  set  out,  as  applicable,  the  relevant  background  for  the  solicitation 
and,  above  all,  provide  sufficient  information  to  enable  shareholders  to  form  a  reasoned  judgment  as 
to  each  matter  of  business.  Dissidents,  in  particular,  must  take  care  to  avoid  creating  a  document 
which  simply  reacts  to  management’s  circular,  or  to  take  short-cuts  by  adapting  and  modifying 
management’s  circular,  thereby  in  either  case  presenting  a  less-than-complete  picture. 

Once  the  initial  solicitation  materials  have  been  sent  to  shareholders,  each  team  should  ensure 
that  it  is  constantly  up-to-date  on  all  developments  relating  to  incoming  proxies.  At  a  minimum, 
designated  members  of  the  team,  usually  counsel,  must  be  well  versed  in  the  relevant  rules  affecting 
the  validity  of  proxies.  With  the  co-operation  of  the  depository,  potentially  defective  proxies  should 
be  identified  as  soon  as  they  are  received  in  order  to  determine  whether  the  defects  could  render 
them  ineffective.  If  so,  the  appropriate  members  of  the  team  should  ensure  that  new,  validly  executed 
proxies  are  obtained  from  the  relevant  shareholders.  In  addition,  the  team  should  receive  at  least 
daily  updates  on  proxies  obtained  in  order  to  discern  the  voting  patterns  and  to  allow  the  team,  as 
necessary,  to  adjust  its  strategy  as  the  meeting  approaches. 

With  respect  to  the  form  of  solicitation,  neither  side  should  rely  completely  on  the  proxy  circular 
materials;  rather,  specialized  solicitation  efforts  are  required  to  ensure  a  favourable  result.  Subject  to 
applicable  law,  such  efforts  should  include  the  publication  of  advertisements  in  appropriate  business 
newspapers,  telephone  contacts,  meetings  with  representatives  of  major  shareholders,  broker-focused 
communications  by  the  investment  dealers  on  the  team,  and  letters  to  shareholders.  Given  their  often 
considerable  holdings,  special  attention  should  be  paid  to  investment  managers  (including  mutual 
fund  managers),  pension  fund  managers  and  other  institutional  investors.  In  order  to  gain  their 
support,  key  members  of  the  proxy  contest  team  (and,  in  the  case  of  management,  additional 
appropriate  senior  officers)  should  meet  with  senior  representatives  of  these  holders  in  order  to 
outline  the  team’s  position  on  the  issues  and  answer  any  questions  which  may  arise. 

Careful  attention  must  also  be  paid  to  follow-up  solicitations.  The  general  rule  respecting  proxies 
is  that  a  later-dated  proxy  will  take  precedence  over  an  earlier-dated  proxy.  Many  shareholders  will 
execute  management  proxies  upon  receipt  and  return  them  to  the  company;  the  same  shareholders 
may  also,  however,  execute  the  subsequently  received  dissident  proxies  and  return  them,  often 
without  fully  turning  their  minds  to  the  issues. 

This  can  represent  a  particular  problem  for  management,  since  the  support  which  is  initially 
signalled  by  the  return  of  the  management  proxies  can  be  significantly  eroded  by  the  later  mailing  of 
the  dissident  materials  and  the  subsequent  return  of  the  dissident  proxies.  In  order  to  reduce  this  risk, 
management  should  conduct  follow-up  solicitations  of  major  shareholders  close  to  the  meeting  date. 
The  objective  of  such  follow-up  solicitations  will  usually  be  to  obtain  a  later-dated  proxy,  although, 
in  cases  in  which  the  deadline  for  the  deposit  of  proxies  is  too  close,  or  has  already  passed,  the  team 
may  be  able  to  convince  shareholders  to  attend  and  vote  in  person  at  the  meeting  (or,  in  the  case  of  a 
shareholder  who  is  a  body  corporate,  to  send  an  appointed  representative).  Dissidents  should  also  be 
aware  that  they  are  subjeqt  to  the  same  risks,  particularly  in  situations  in  which  management  chooses 
to  send  out  a  “reply”  circular  to  the  dissident’s  circular,  together  with  another  management  proxy. 

In  any  event,  follow-up  solicitations  are  also  useful  to  both  teams  to  the  extent  that  they  will  be 
the  best  indication,  immediately  prior  to  the  meeting,  of  the  extent  of  support  and  the  likely  outcome. 
As  such,  they  can  allow  both  sides  to  plan  for  the  likely  outcome  or,  where  appropriate,  to  consider 
appropriate  settlement  strategies  prior  to  the  meeting. 


Session  1A  -  KOVAL  -  Page  10 


Federated  Press 


2nd  Annual  Corporate  Summit 


Pay  Special  Attention  to  Non-Registered  Shareholders 

It  is  now  relatively  common  for  publicly  traded  companies  to  have  in  excess  of  50%  of  their 
shares  registered  in  so-called  “street-form”,  i.e.  held  by  depositories  such  as  CDS,  brokers  or 
financial  institution  nominee  companies.  Given  the  potential  size  of  non-registered  shareholdings  in 
a  company,  it  is  crucial  for  the  proxy  contest  team  to  understand  and  overcome  the  problems  which 
may  occur  in  attempting  to  get  validly  authorized  proxies  representing  these  votes. 

Under  NP  41,  management  is  required  to  follow  certain  procedures  to  ensure  the  dissemination 
of  proxy  materials  to  non-registered  holders.  Dissidents  are  not  required  to  use  these  procedures,  but, 
as  a  general  rule,  they  should  do  so  in  order  to  ensure  a  “level  playing  Field”  in  shareholder 
solicitation.  NP  41  requires  any  intermediary  (including  brokers,  financial  institutions,  participants  in 
any  clearing  agency  and  trustees  of  self-administered  RRSP’s  or  similar  registered  plans),  to  send  to 
non-registered  holders  any  proxy-related  materials,  together  with  either  a  “live”  proxy  (i.e.  one 
which  is  already  executed  by  the  intermediary,  restricted  in  accordance  with  the  holdings  of  the  non- 
registered  holder,  and  unmarked  as  to  voting)  or  a  request  for  voting  instructions. 

Significant  problems  can  result  with  respect  to  either  method  in  practice.  In  the  case  of  “live” 
proxies,  for  example,  non-registered  shareholders  will  often  receive  the  executed  proxies  without  any 
accompanying  explanation.  In  some  cases,  non-registered  shareholders  will  then  attempt  to  alter  the 
execution  area  or  to  amend  the  often-generic  language  which  restricts  the  voting  authorization  to  a 
maximum  number  of  shares  to  specify  the  number  of  shares  believed  to  be  owmed  beneficially  by 
him  or  her.  In  either  case,  the  result  of  such  attempts  may  be  to  invalidate  the  form  of  proxy.  Non- 
registered  shareholders  are  also  often  confused  as  to  the  proper  place  to  return  such  proxies,  and,  in 
some  instances,  this  results  in  proxies  wrongly  forwarded  to  brokers  immediately  before  the  proxy 
delivery  deadline.  „ 

More  serious  problems  can  result,  however,  with  respect  to  the  voting  instruction  method. 
Virtually  all  intermediaries  deliver  a  separate  “voting  instruction”  form  with  the  proxy  materials;  this 
instruction,  among  other  things,  directs  the  non-registered  holder  to  complete  the  actual  proxy  and 
forward  it  to  a  collection  depository,  usually  I1CC,  which  has  been  contracted  to  act  on  the  relevant 
intermediary’s  behalf.  In  this  manner,  it  is  intended  that  the  actual  proxy  will  be  transformed  into  a 
legal  voting  instruction  for  the  intermediary  once  received  by  IICC.  Many  shareholders,  however, 
are  confused  by  the  voting  instruction  form  since  it  appears  to  conflict  with  the  explicit  instructions 
with  respect  to  the  completion  and  return  of  the  proxy  contained  in  the  proxy  circular  and  on  the 
form  of  the  proxy  itself.  As  a  result,  it  is  relatively  common  for  non-registered  holders  to  ignore  the 
voting  instruction  form  and  return  the  completed  proxy  directly  to  the  depository.  This,  of  course, 
will  be  an  invalid  proxy,  and  prompt  communication  and  integrated  efforts  are  required  between  the 
depository,  key  members  of  the  proxy  contest  team  and  IICC  to  ensure  that  the  proxy  is  delivered,  in 
appropriate  form,  to  IICC  in  sufficient  time  for  it  to  be  counted  in  the  IICC  proxy  delivered  on  behalf 
of  the  intermediary  to  the  depository.  The  problem  is  exacerbated  by  the  fact  that  many  shareh  dders, 
particularly  institutional  shareholders,  wait  until  almost  the  last  possible  minute  to  submit  their 
proxies,  and,  in  the  scramble  to  do  so,  either  misplace  or  disregard  the  voting  instruction  form,  with 
the  result  that  their  votes  are  invalid  because  their  proxies  are  incorrectly  delivered  to  the  depository. 

In  order  to  help  to  alleviate  these  problems,  management  and  dissidents,  alike,  should  prepare 
proxy  circulars  and  proxy  forms  with  explicit  regard  to  the  potential  for  confusion  by  non-registered 
shareholders.  Ideally,  the  proxy  circular  should  contain  an  appropriately-placed  highlighted 
paragraph  which  cautions  non-registered  holders  that  they  may  receive  “live”  proxies  or  voting 
instruction  forms,  and  that,  in  the  case  of  voting  instruction  forms,  the  information  on  those  forms 
should  be  considered  to  supersede  the  proxy  delivery  instructions  contained  in  the  circular  and  on  the 
proxy  form.  A  similar  highlighted  caution,  or  reference  to  the  caution  in  the  proxy  circular,  should 
also  appear  in  the  “Instructions”  section  on  the  form  of  proxy  itself.  The  cautionary  language  in  the 
information  circular  should  also  make  it  clear  that  non-registered  shareholders  are  only  entitled  to 
vote  in  this  manner,  and  that  they  cannot  attend  the  meeting  for  the  purpose  of  voting  personally. 
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In  addition,  members  of  each  team  should  ensure  that  there  is  an  open  line  of  communication,  to 
the  extent  possible,  with  11CC  itself,  or,  at  least,  between  the  depositor)'  and  11CC.  In  this  wav, 
problems  of  incorrect  deliver/  to  the  depositor)'  can  be  rectified  quickly.  Perhaps  more  importantly’ 
however,  the  development  of  this  line  of  communication  can  ensure  that  each  team  will  have  a  far 
more  accurate  ongoing  tally  of  support,  since  UCC,  and  not  the  depositor)',  maintains  the  daily  tallv 
for  non-registered  votes  before  the  meeting  date. 

Members  of  each  team  should  also  ensure  that  an  I1CC  representative  is  invited  to  attend  and 
participate  with  the  scrutineers  at  the  meeting.  Questions  with  respect  to  tabulation  as  a  result  of 
multiple  votes  by  non-registered  holders  (i.e.  as  a  result  of  delivery  of  more  than  one  proxy)  can 
often  be  resolved  most  quickly  by  I1CC.  Moreover,  the  presence  of  an  I1CC  representative  ensures 
that,  if  necessary,  11CC  authorization  is  available  to  deal  with  specific  situations  in  which  it  may  be 
required  in  order  for  certain  votes  to  be  valid. 

Focus  on  Selection  of  the  Chairman  for  the  Meeting 

A  confident  chairman  who  is  fully  aware  of  his  powers,  duties  and  legal  obligations  can  be  a 
strong  advantage  for  management.  At  the  same  time,  a  dissident  may  also  benefit  from  such  a 
chairman,  to  the  extent  that  the  meeting  should  proceed  more  smoothly,  with  less  scope  for  problems 
which  may  lead  the  dissident  to  commence  protracted,  expensive  and  unpredictable  litigation. 

It  is  now  well-established  law  that  the  duty  of  the  chairman  at  a  contested  meeting  is  one  of 
honesty  and  fairness  to  all  individual  interests,  and  must  be  directed  generally  toward  the  best 
interests  of  the  company.  It  is  also  clear  that  a  chairman,  who  is  usually  an  officer  of  the  company, 
may  have  a  personal  interest  in  the  proceedings,  and  his  or  her  rulings  will  not  normally  be  subject  to 
challenge  on  this  basis.5 

From  the  perspective  of  management,  it  is  usually  an  advantage  to  have  a  designated  officer  of 
the  company  act  as  chairman  of  the  meeting;  to  do  so  maintains  control  by  management  as  well  as 
the  perception  of  control.  The  by-laws  of  most  companies  specify  one  or  more  designated  officers 
who  may  act  as  a  chairman  of  a  shareholders’  meeting;  at  the  same  lime,  however,  such  by-laws 
usually  permit  shareholders  at  a  meeting  to  appoint  another  person  to  act  as  the  chairman.  If 
management  is  concerned  that  a  dissident  may  seek  to  appoint  an  independent  chairman  at  the 
meeting,  or  if  management  is  concerned  that  the  involvement  of  a  company  officer  in  this  context 
may  be  contentious  or  create  an  unfavourable  impression,  management  should  select  an  independent 
chairman  before  the  meeting  and  organize  a  shareholders’  resolution  at  the  meeting  to  appoint  such 
individual. 

From  the  dissident’s  perspective,  it  will  almost  always  be  an  advantage  to  press  management  for 
the  appointment  of  an  independent  chairman.  In  order  to  do  so  most  effectively,  a  dissident  should 
prepare  a  list  of  acceptable  individuals  to  act  in  this  capacity  and  formally  raise  the  issue  with 
management  well  in  advance  of  the  meeting. 

Ensure  That  the  Chairman  Is  Thoroughly  Briefed  on  Meeting  Procedures 

The  chairman  is  obliged  to  conduct  the  meeting  according  to  formal  rules  of  procedure;  more 
specifically,  the  chairman  must  ensure  that  the  meeting  is  duly  constituted,  provide  reasonable 
accommodation  of  the  participants,  admit  all  persons  entitled  to  attend,  preserve  order,  appoint 
scrutineers,  if  requested,  and  ascertain  the  sense  of  the  meeting  by  a  vote  on  all  questions  properly 
brought  before  the  meeting. 

It  is  particularly  important  for  management  to  ensure  that  the  meeting  will  be,  and  will  be  seen  to 
be,  conducted  in  a  fair  and  honest  manner,  especially  if  the  chairman  is  an  officer  of  the  company. 
The  chairman,  in  any  case,  should  be  thoroughly  briefed  on  a  number  of  key  procedural  matters. 
These  include,  among  others,  such  matters  as  the  direction  of  questions  from  the  floor,  how  to  handle 
disruptive  speakers  and  stop  a  filibuster,  how  to  deal  with  specific  motions,  such  as  motions  to 
adjourn,  motions  to  amend  motions  already  placed  before  the  meeting,  and  motions  on  new  matters 
not  already  before  the  meeting,  general  rules  as  to  points  of  privilege,  information  and  order,  how 
and  when  to  conduct  votes  by  ballot  or  by  poll,  and  procedures  for  announcing  results  of  votes.  In 
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order  to  do  this  most  effectively,  management  should  ensure  that  outside  counsel  provides  the 
chairman  with  a  thorough  briefing,  together  with  helpful  notes,  prior  to  the  meeting. 

In  some  cases,  management  and  dissidents  may  find  it  to  their  mutual  advantage  to  enter  into  a 
protocol  or  agreement  to  govern  the  conduct  of  the  meeting.  In  management  s  case,  this  mav  be  an 
advantage  if  management  is  confident  about  obtaining  the  requisite  number  of  votes  to  win,  and 
wishes,  in  addition,  to  ensure  that  the  meeting  will  be  conducted  in  an  orderly,  non-disrupted 
fashion.  Conversely,  it  may  also  be  an  advantage  to  management  if  there  is  believed  to  be  a 
substantial  likelihood  of  disruption,  delay  or  filibuster;  in  this  way,  management  may  avoid 
embarrassment  or  litigation.  From  the  perspective  of  a  dissident,  such  a  protocol  or  agreement  may 
be  an  advantage  to  the  extent  that  it  removes  some  of  the  control  over  the  conduct  of  the  meeting  that 
management  would  otherwise  have.  In  addition,  it  lessens  the  potential  for  litigation  and  allows  the 
dissident  to  focus  on  the  substantive  issues  at  hand. 

In  order  to  be  effective  for  the  purposes  referred  to  above,  any  such  agreement  or  protocol  should 
deal  with  such  matters  as  the  identity  of  the  chair,  secretary  and  scrutineers,  the  presence  at  the 
meeting  of  court  reporters  and  availability  of  transcripts,  the  attendance  of  media,  legal  counsel,  and 
other  non-shareholders,  the  sealing  arrangements  and  room  lay-out,  including  placement  of 
microphones,  the  agenda,  the  number  and  order  of  speakers  and  length  of  speeches,  the  presentation 
of  the  issues  and  time  for  questions  and  answers,  the  nomination  of  directors,  as  applicable,  the 
opening  and  closing  of  polls,  vote  tabulation  procedures,  proxy  and  ballot  review  and  challenge 
procedures,  adjournments  and  recesses,  the  issues  upon  which  rulings  will  be  sought  and  challenges- 
to  rulings,  the  timing  and  delivery'  of  voting  results  and  the  validity  of  proxies  themselves. 

Ensure  That  the  Chairman  Has  a  Comprehensive  Meeting  Script 

«  For  the  reasons  set  forth  above,  it  will  always  be  in  the  interest  of  management,  and,  often  in  the 
interest  of  a  dissident,  for  the  chairman  of  the  meeting  to  be  provided  with  a  detailed  script  which 
takes  him  or  her  through  the  agenda  and  outlines  proper  procedures  for  the  meeting.  In  the  context  of 
a  contested  meeting,  it  is  particularly  imporraht  to  ensure  that  the  chairman  is  properly  prepared  to 
deal  with  interventions  and  to  make  rulings  which  may  be  controversial.  In  most  cases,  it  will  be 
advantageous  for  management  to  script  the  appropriate  procedures  to  deal  with  almost  every 
foreseeable  eventuality,  and  to  augment  the  chairman’s  ability  to  deal  with  those  which  are  not 
foreseen,  or  situations  which  become  highly  hostile  or  emotional,  by  having  counsel  at  hand  to  assist- 
the  chairman.  In  all  cases,  the  chairman  of  a  meeting  should  be  advised  that  if  an  unfamiliar  situation 
arises,  or,  if  for  any  reason,  he  or  she  becomes  distracted  as  a  result  of  a  disruption,  the  chairman 
may  advise  the  floor  that  he  or  she  wishes  to  undertake  a  brief  consultation  with  counsel. 


1  Proposals  for  a  Mew  Business  Corporations  Law  for  Canada,  Volume  1,  Commentary,  paragraph  315,  Consumer  and 
Corporate  Affairs  (Canada). 

2  Canada  Business  Corporations  Act,  Discussion  Paper,  Shareholder  Communications  and  Proxy  Solicitation  Rules, 
August,  1996,  paragraph  165,  Industry  Canada. 

3  Blair  v.  Consolidated  Enfield  [1995]  4  S.C.R.  5. 
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